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C®art #f Appeals of the District of Colombia. 


No. 3192. 

District op Columbia, a Municipal Corporation, Appellant, 

vs. 

Charles Schafer et al. 


a Supreme Court of the District of Columbia. 

Equity No. 34694. 

Charles Schafer, Albert Schulteis, Trustees for Oriental 
Building Association, No. 6, Plaintiffs, 

vs. 

District op Columbia, a Municipal Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 

1 Bill to ( an cel Tax Liens and Remove Cloud. 

Filed October 28, 1916. 

In the Supreme Court of the District of Columbia. 

Equity Division. 

Equity No. 34694. 

Charles Schafer, Albert Schulteis, Trustees for Oriental 
Building Association, No. 6, Plaintiffs, 

VS. 

District op Columbia, a Municipal Corporation, Defendant. 

To the Supreme Court of the District of Columbia, holding an 
Equity Division, the plaintiffs respectfully represent as follows: 

f . C ^ Z J^P S United States and residents 

of the District of Columbia. They bring this suit in their ow r n rieht 

1—3192a g 
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and behalf as stockholders and officers of the Oriental Building Asso¬ 
ciation No. 6, an unincorporated association, doing business in said 
District, and which said association and its members are adequately 
represented by them, and also as the record owners in fee simple, 
and in possession thereof, of the following described real estate and 
premises situated in the City of Washington, District of Columbia, 
distinguished as part of original Lot numbered 19 in Square 412 
described bv metes and bounds, as follows: Beginning at a point on 
South line of North 0 street 20 feet from the northwest corner of 
said Lot, thence East with said line of said 0 street 30 feet, 

2 thence South 185 feet to the rear line of said Lot, thence 
West along rear line of said Lot 50 feet to the East line of an 

alley 15 feet wide, thence North along line of said 15 feet wide alley 
82 feet and six inches, thence East parallel with 0 street 20 feet, 
thence North to O street and place of beginning. Being now known 
as Lots numbered 97 and 98 in Victor A. Hugos subdivision, as 
per plat recorded June 0, 1906, in Book 31 at page 132 in the Sur¬ 
veyor’s Office of said District. Said real estate being improved and 
enclosed as one separate and distinct parcel. 

Second. The defendant is a Municipal Corporation, created by 
the Congress of the United States of America, and is sued in its own 
right and behalf. 

Third. In July. 1906, the indebtedness on the aforesaid property 
of one Victor A. Hugo to the Oriental Building Association No. 6, 
aforesaid, amounted to the sum of Forty-eight hundred dollars 
($4800.00), and its payment was secured by a first deed of trust 
thereon; said deed of trust is recorded among the Land Records of 
said District in Liber 2991 at folio 464 et seq., and thereby the afore¬ 
said real estate was conveved by the said Hugo to Chapin Brown and 
Henry H. Bergmann, as Trustees to secure the payment of the afore¬ 
said indebtedness, which said indebtedness in part arose from money 
loaned the said Hugo to improve the said property, and in trust to 
sell the same at public auction in the event of default being made 
in the punctual performance of the obligations thereby created and 

to be performed by the mortgagor. 

Fourth. That up to the 2nd day of October, 1916, the aforesaid 
original indebtedness had been reduced by payments on ac- 

3 count thereof, but inasmuch as the monthly instalments pro¬ 
vided by said deed of trust to be paid by the owner of the 

property was considerably in default, the aforesaid Association then 
directed the Trustees thereunder to foreclose the said deed of trust 
after due notice to the owner—there being then the aggregate indebt¬ 
edness of Thirty-six hundred, sixtv-seven dollars and eighty-four 
cents ($3667.84) owing the said Association, and thereupon the said 
Trustees under said deed of trust pursuant to the terms, theieof 
caused the said property to be advertised for ten consecutive days 
for sale by public auction, and at the time and place stated in the 
advertisement the said property was offered for public sale. That 
there being no bidders for said property, it was sold to the plaintiffs, 
as trustees for the said Association, and a deed therefor, in due.form, 
has been executed and delivered to them and they are now in the 
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j°„ e /k d - eXC U / lve PCfesswn and occupation of said property. Said 
X d ( b o' ng of record among said Land Records and thereby the 
plaintiffs are empowered and directed to institute and prosecute this 
suit. 

pl J™ 1 ?- That an examination of the title of the said property dis- 
I''*?* that ° t n the 6th d ? y of September, 1906, which was subsequent 
to the execution and delivery of the aforesaid deed of trust, the Com¬ 
missioners of the District of Columbia, then in office, tiled in the 
District branch of this Hbnorable Court, a proceeding in rem, No. 
692. for the purpose of acquiring land by condemnation for the open¬ 
ing of a minor street through the aforesaid square number 512, pur¬ 
suant to the provisions of Sections 1608 to 1609 inclusive of the 
Lode of law of said District, and to assess, as benefits, the 
4 entire value of the property taken and the expense of the pro- 
• , ( . eed ‘ n 2 against property found to be benefited thereby. That 

in and bv the said proceeding no part of the aforesaid property was 
attempted to he acquired or condemned. 

tn 'lu ' ^P^mber 6 100b, without notice or summons 

to the said Hugo the then owner of said property, and without notice 
or summons to the said Association or the trustees under the said deed 
oi trust the said Commissioners procured an order of publication 
pursuant, (o tile provisions of Section 1608/ of the Code, warning and 
commanding all persons having any interest in the proceeding to 
appear in Court on or before the 24th day of September, 1903, at ten 

® V? . a „ ln - an<1 continue m attendance until the final order be 
made in the proceeding confirming and ratifying the award of dam- 

therein 1 asse<s?,,ient of benefits of the jury to be impaneled and sworn 

nrZ.VlTnl'm"' *j )'•'*' t . he . 24t, l day of September, 1906, the Justice 
ItlrTt m SaK Uurt ' Sl « ned an order directing the United States 
fh ’T,:' 1 ,. " '"mmon a jury of five men to be impaneled and sworn by 

i he 3r r d o ay . of J 0ctober - for the purpose of ascer- 
each owner j • f an< to be taken and to assess the damages 

( •ell n , t ° f and ? 11 ? ht s nstain by reason of the opening of the said 

rtie^f?,e d t j aSPe?8 the be " efi * s resulting therefrom in accordance with 
theaforesaid provisions of the Code. 

r-resiVbm'rTn'iday of Octolier, 1908, the Justice then 
presiding in the said District. Court accepted the Jurv theretofore 

summoned by the Jlarslial and administered to them an oath in 

accordance with the provisions of the aforesaid Sections of 

said Uxle, and directefl the said Jury to view the land to he 

loni* c ondemned and to appear in Court on the 5th day of October, 
190b, and receive testimony on the subject. 

Thereafter, to wit, the 8th day of Februarv', 1907, the aforesaid 
Jury returned its verdict to the Court whereby^it assessed damages in 
t ie a ggrecajo ,«uni of $28,851.20 and assessed benefits in the aggregate 
sum of $29,625.00 upon land it found would be benefited'bv the 
opening of the said minor street. 

sai!?!?, 1 ,™ ,he 2 , 7t ! 1 dav : °f Mar, b. 1907, without any notice to the 
^,V,n g ?'< “If sa'd Association, or the said Trustees under the said 
tnist, the Court confirmed the said verdict and award. 

bixth , 1 hat in and bv the aforesaid verdict or award the Jury 
aifcessed benefits against Lot numbered 97 in the sum of $757.50, and 




4 


DISTRICT OF COLUMBIA, ETC., VS. 


against Lot numbered 98 in the sum of $485.00, and the same are 
now alleged liens upon the aforesaid property under the provisions of 
Section 1008-1 of the Code which is as follows: 

“That when continued by the court the several assessments herein 
provided to be made shall severally be a lien upon the land assessed 
and shall be collected as special-improvement taxes in the District of 
Columbia, and shall lie payable in four equal annual installments, 
with interest at the rate of four {>ercentum per annum from and 
after sixty days after the date of confirmation until paid. That said 
court mav allow amendments in form or substance in any description 
of property proposed to tie taken, or of property assessed for benefits, 
whenever such amendments will not interfere with the substantial 
rights of the parties interested, and any such amendments may be 
made after as well as before the order of judgment confirming the 
verdict or award aforesaid ’. 

No portion of the said assessments have been paid and the same 
are carried on the special assessment records of the defendant 
6 Corporation as valid subsisting liens against the respective lots 
and it is claiming payment thereof with four per cent interest 
per annum from Mav *27, 1907, as appears by bills therefor issued 
by the Collector of Taxes of the defendant Corporation filed herewith 
and made a part hereof. 

Seventh. That the said Victor A. Hugo, said Association, said trus¬ 
tees under the said deed of trust and the plaintiffs had no notice of 
the institution and prosecution of the said District Court proceed¬ 
ing—and never appeared in the said Court therein or participated in 
the proceedings—other than that notice published as hereinafter set 
forth in the tenth paragraph hereof. 

Eighth. Plaintiffs aver that section U>08/ of the Code—lieing one 
of the sections under which the said District Cause proceeding was 
initiated, provides as follows: 

‘‘That the said court shall cause public notice of not less than ten 
days to be given of the filing of said proceedings, by advertisement in 
such manner as the court shall prescribe, which notice shall warn all 
persons having any interest in the proceedings to attend court at a 
day to be named in said notice and to continue in attendance until 
the court shall have made its final order ratifying and confirming the 
award of damages and assessment of benefits of the Jury ; and, in 
addition to such public notice, said court, whenever in its judgment 
it is practicable to do so, shall cause a copy of said notice to be served 
by the United States marshal for the District of Columbia, or his 
deputies, upon such owners of the fee of the land to be condemned 
as may be found by said marshal or his deputies within the District of 
Columbia’. 

There being no other form or method of notice whatsoever pro¬ 
vided by the law in connection with the opening of minor streets in 
so far as the proceeding affects owners whose property is required to 
defray the entire cost of the property condemned and the cost of the 
proceeding, therefore manifestly it becomes necessary that the 
7 lawful notice of the proceeding provided by the Statute should 
be given in order to afford the parties concerned opportunity 
to resist the same and in order to clothe the Court with jurisdiction 
of the parties and their property. 
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,? lain **, ff ® ® re . ad ' ised by Counsel, and upon such advice 
aver, that the said District Court was without jurisdiction of their said 
property or the owner thereof at the time of the confirmation of the 
verdict of the said Jury or prior thereto and that bv reason thereof 
the aforesaid alleged liens are void and they are entitled to have them 
canceled by a decree of this Honorable Court and the cloud on their 
said property arising therefrom removed. In this connection plain- 
, a ' er that they are vested with all the rights, powers and estate 
that were originally vested in the said Hugo and that bv reason of the 
aforesa |d foreelosure proceeding hereinbefore fully described thev 
. tand in the place of the said Hugo and have the right to maintain 
this suit and inasmuch as they were onlv recently seized of the title 
and possession of the property, this is the first opportunity afforded 
them to asMil the validity of said District Court proceeding. 

ave/tW F advised by Counsel, and upon such advice 

ai er, that the said District Court was without, jurisdiction of their said 

alffimS. the [? r P ,er » wne r thereof or parties interested therein, 
although the invalidity thereof does not wholly appear upon the 

but must lie determined by the Court upon a conrtruchon of 
the statutes under which the proceeding was instituted, for the fob 

S \ a \ ‘ Sect '! on of . the Code > 1>ein K the first section of the 

8 .Statute under which the said District Court proceeding was 
instituted, provides as follows: g 

aro K^i" 6 Co ™ mis9i 1 °" ers of the District of Columbia be, and thev 
are herebj, authorized to open, extend, widen or straighten alley's 
and minor streets m the District of Columbia under the followine 
conditions, namely: First, upon the petition of the owners of more 
• an one-half of the real estate in the square or blocks in which such 
alley or minor street is sought to l»e opened, extended, widened or 
straightened, accompanied by a plat showing the opening extension 
widening, or straightening proposed; second, wlen d^ Co.S 
sioners deem that the public interests require such opening extern 

i' hen ,he b^lth officer of 
public hedth fOF ,he Mn,e ° n the ^unds of 

not iU Thin f, k T fT ; lhai a mu T street shaI1 of ft width of 

u t mn n °r more than sixty feet and <diall run 

through a square or block from one street to another”. 

^tiondt'no^Pr^'r 1 ’ and ‘ hey aver ’ tha t ‘he aforesaid 
seeuon does not clothe the Commissioners of the District of Columbia 

r?"* er °c 0nvert an alle y u»to a minor street as was done in 
the .aid District Court proceeding, but onlv clothe them with the 

power to open, extend, widen or straighten alleys, and to open extend 
widen or straighten minor streets, under certain conditions ’ In thl 
proceedmg complained of there existed at the time of the institution 
of the suit a public alley thirty feet in width «tm'dtaV East SS 
West on said Square the distance of about two-thirds of ffie Square 

n?reH ht?h m !iT 2°‘ a m ' nor 8treet and " as not so named or r^g! 

, b y the defendant or its various departments or by ite officers and 

ihif < ir 9 h and >,V acquisition of land South, East and West of 

aforesaid section ^Plaintiff* 0 “ ? into -? 

cWhTlhi o • “ la,ntlffs ? ver . ^ aforesaid, that the statute fails to 

Commissioners with the power attempted to be exercised 
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by them in said proceeding and that by their unlawful exer- 

9 cise of the power conferred, a large amount of property in the 
aggregate value of thousands of dollars was unlawfully con¬ 
demned and plaintiffs said property thereby becoming liable for a 
much larger benefit assessment than it would had the said thirty foot 
alley been extended through the Square. Plaintiffs further aver that 
this objection to the aforesaid proceeding is jurisdictional and they 
now have the right to insist upon it especially inasmuch as no valid 
publication was made and no valid notice was given of the institu¬ 
tion of the said condemnation proceeding as will hereinafter appear; 
the attempted unlawful acquisition of land l>eing prejudicial to their 
vested property rights and being an attempt to take their property, 
and the property of their mortgagor, through whom they claim, 
without due process of law. Plaintiff's further aver that none of the 
sections under which the said District Court proceeding was instituted 
confer the power upon the Commissioners to widen and extend an 
alley and thereby convert the original alley with the land thus ac¬ 
quired into a minor street not less than forty feet nor more than 
sixty feet in width to run through a square or block from one street 
to another, or to condemn and adjust individual property rights in 
such existing alleys upon their conversion. 

(/>) As shown by the eighth paragraph of the Bill, the Statute 
requires that the “Court shall cause public notice of not less than ten 
days to be given of the filing of said proceedings, bv advertisement in 
such manner as the Court shall prescribe, which notice shall warn all 
jKJi-sons having any interest in the proceedings to attend Court at a 
day to be named in said notice and to continue in attendance 

10 until the Court shall have made its final order ratifying and 
confirming the award of damages and assessments of l>enefiks 

of the Jury” and in an attempted compliance with that section the 
Commissioners procured the following order of publication: 

“In the Supreme Court of the District of Columbia Holding a 

District Court. 

District Court, No. 692. 

In He The Opening of a Minor Street in Square 512, in the 

District of Columbia. 

Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to the provisions of Section 1608 et seq. of the 
Code of Laws for the District of Columbia and “An Act Making ap* 
propriations to provide for the expenses of the District of Columbia 
for the fiscal year ending June 30th, 1907, and for other purposes, 
approved June 27th, 1906”, have filed a petition in this court pray¬ 
ing the condemnation of the land necessary for the opening of a 
Minor Street from 4th St. to 5th St., in Square No. 512, in the Dis¬ 
trict of Columbia, as shown on a map or plat filed with said peti¬ 
tion, as |>art thereof, and praying also, that a jury of five judicious, 
disinterested men, not related to any person interested in these pro¬ 
ceedings and not in the service or employment of the District of 
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Columbia or of the United States, be summoned by the United States 
Marshal for the District of Columbia to assess the damages eacli 
owner of land to be taken may sustain by the reason of the open¬ 
ing of the aforesaid minor street, and the condemnation of the land 
necessary for the purposes thereof, and to assess the benefits result¬ 
ing therefrom including the expenses of these proceedings, as pro¬ 
vided in and by the Code and Act of Congress heretofore referred 
to. It is, by the court this 7th day of September, ordered that all 
persons having any interest in these proceedings be, and they are 

u^\ W ^ rned and comm anded to appear in this court on or before 
the 24th day of September A. D. 1906, at 10 o’clock A. M. and 
continue in attendance until the court shall have made its final 
order ratifying and .confirming the award of damages and the assess¬ 
ment of benefits of the jury to be empaneled and sworn herein; and 
it is further ordered that a copy of this notice and order be published 
once in the Washington Law Reporter, and once in the Washington 
Evening Star, Washington Post, and the Washington Times, news- 
papers published in said district, before the said 24th dav of Sep- 
tember, A. 1)., 1906. It is further ordered that a copv of this notice 
and order be served by the United States Marshal for the said Dis¬ 
trict, or his deputies, upon such of the owners of the fee of the land 
to be condemned herein as may be found by the said Marshal or his 
deputies, within the District of Columbia, before the said 24th 
11 day of September, A. D., 1906. 

By The Court. 

ASHLEY M. GOULD, 

Justice” 


I.pon examination thereof it will be found that the order directs 
all interested parties to appear on or before the 24th day of Septem¬ 
ber, 1906, at ten o clock a. m. and in this regard the order of publi¬ 
cation is defective for failure to comply with the statutory require¬ 
ment of ten days’ notice. Even if this criticism be untenable never¬ 
theless the Court was without jurisdiction to summon the Jury and 
take subsequent proceedings because the ten days notice required 
by the Statute was not advertised. 

^he Court, in the exercise of the discretion reposed by said section 
of the Code, directed on the 7th day of September, 1906, that the 
order of publication then made be advertised in four papers before 
the return day, to wit, September 24, 1906, and while the Court had 
the power to regulate the manner of the advertisement, i. e., the 
papers in which the order of publication should be published, it 
could not abridge the plaintiffs’ right to have ten days notice adver¬ 
tised in the four publications in which the Court inserted the order; 
in other words, the statute required ten days notice to be advertised 
and entrusted with the Court the details as to what papers and the 
number thereof in which the order of publication should be in¬ 
serted, and plaintiffs aver that the true meaning of the statute is 
that if ordered in one or more newspapers the order is required to 
be advertised in all newspaper so that ten days would elapse be¬ 
tween the date of the publication in all the papers and the return 
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day. Notwithstanding this plain, reasonable and sensible construc¬ 
tion of the statute, the requisite ten days notice was not given 
12 and therefore the Court never gained jurisdiction of plain¬ 
tiffs’ said property or the parties interested therein and as to 
them and said property, the proceeding is null and void. 

Plaintiffs aver and will prove by competent evidence at the hear¬ 
ing hereof that the aforesaid order of publication was published 
once as follows: 

The Evening Star, September 10, 1906. 

The Washington Law Reporter, September 14, 1906. 

The Washington Post, September 17, 1906. 

The Washington Times, September 21, 1906. 


Eleventh. Plaintiffs aver that the aforesaid District Court pro¬ 
ceeding, being a proceeding in rem, legislative authority must exist 
for its support and that such authority must affirmatively appear 
and not appear by implication, and that if statutory authority does 
exist for its support, the provisions of the Statute, made for the pro¬ 
tection and safeguard of the citizen and his property should be 
strictly complied with and that no narrow construction should be 
placed upon the law in order to validate a proceeding thereunder 
where doubt exists. 

Twelfth. Therefore inasmuch as the Commissioners of the Dis¬ 
trict of Columbia never by legislative authority or by implication 
possessed the power to originate the proceeding here complained of, 
and inasmuch as the notice required by the Statute under which the 
proceeding was initiated was not given or advertised, plaintiffs aver 
that as to them, and those through whom they claim, and their said 
property, the Court was without jurisdiction of the said proceed¬ 
ing against the same complained of herein and are null and void 
and that they are entitled to a decree herein canceling the said as¬ 
sessments, removing the same as clouds upon their title to 
13 their said property and perpetually enjoining the defendant 
from earning the same upon their tax records. Plaintiffs 
further aver, without waiving the invalidity of the aforesaid Dis¬ 
trict Court proceedings but expressly relying thereon, that the lien 
created by Section 1608-1 of the Code, represented by the aforesaid 
l>enefit assessments, even if valid when levied, to wit, March 27, 
1907, are barred bv the Statute of Limitations, more than three years 
haring elapsed since the property became liable for sale for the non¬ 
payment thereof and plaintiffs'expressly claim the benefit of the 
Statute of Limitations with the same force and effect as if it were 
set up as a defense to an action by the defendant for the payment of 

said lien. 

Thirteenth. Notwithstanding the invalidity of the aforesaid Dis¬ 
trict Court proceeding and the assessments levied upon plaintiffs’ said 
property, as shown herein, plaintiffs are advised that they should 
offer to do equity in order to invoke the aid of the Court in their 
behalf and therefore they hereby offer to pay to the defendant such 
amount, if any, as the Court may, upon a full presentation of the 
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equitable; nothing herein contained, however, being i* 

:3^ the Vttl di ‘y of the proceeding or to ’adroitly 
heneht derived by their said property from the opening of the said 

The premises considered, plaintiffs pray: 

ih }'J hat ‘j 16 cloud cast ou their title to the aforesaid property by 
the aforesaid assessments and lien may be removed and the defend- 

Wt p€rpetually restrajned collecting or attempting to col¬ 
lect the same or any part thereof or interest thereon, and that the 

same be ordered cancelled on the records of the defendant 
14 corporation. 

2. That they may have such other and further relief in 
the premises as the Court deems proper, to which end they prav for 
process of subpa*na against the defendant requiring it to appear and 
answer the exigency of this Bill, but not unVr ofth answ^r under 
oath being expressly waived. 

CHARLES SCHAFER. 

CHAS. H. BAUMAN. ALBERT ^HVLTEUl. 

GEORGE C. GERTMAN, 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing bill by me 
subscribed and I know the contents thereof; that the facts therein 
stated as of my own personal knowledge are true and those stated 
as upon information and belief, I believe to be true. 

CHARLES SCHAFER. 

Subscribed and sworn to before me this 26th day of October A. 
11., 1916. , 

l SEAL -J CHAS. H. BAUMAN, 

Notary Public, D. of C. 
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Book 25, Folio 192. 


Payable in 4 equal annual instalments, with interest at 4 per 
centum per annum, from May 27, 1907. 

Office of the Assessor, D. C. 

Special Assessment Office. 

District Building, Room 117. 

A . TT Washington, Oct. 26, 1916. 

Victor A. Hugo: 

Sub Lot No. 97, Square 512, is charged upon the books of this 
office for condemnation of land for Opening a minor street under 
Acts of Congress approved June 27, 1906. 

2—3192a 
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Dollars. Cts. 


Amount of benefits assessed by V. S. Marshal's Jury. 757 50 

Amount of damages allowed by U. 8. Marshal’s Jury. 

Amount due D. C.. 

Interest at 4 per centum per annum, from May 27th, 1907.. 

Costs. 


Total 


Received payment, 


) 

Collector of Taxes. 

N. B.—If this property no longer belongs to you, plea.se return 
this notice to this office with the name of the present owner 

WM. P. RICHARDS, 

'Assessor, D. C. 


16 Assessors Coupon. 

Book 25, Folio 192. 

Office of the Assessor, I). C. 

Special Assessment Office. 

Special Assessment for Condemnation of Land for Opening a 
minor street under Acts of Congress Approved June 27, 1906. 


Square. Lot. Doll. Cts. 


Interest at 4 PerCent From-, 19— 

Costs. 


Total 
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Auditor's Coupon. 
Book 25, Folio 192. 
Office of the Assessor, D. C. 
Special Assessment Office. 


Special Assessment for Condemnation of Land for Opening a 
minor street under Acts of Congress Approved June 27, 1908. 


Square. Lot, Doll. Cts. 


Interest at 4 Per Cent From-19_ 

costs.; 

Total . 


18 


Book 25, Folio 192. 


Payable in 4 equal annual instalments, with interest at 4 per 
centum per annum, from May 27, 1907. 

Office of the Assessor, D. C. 

Special Assessment Office. 

District Building, Room 117. 

, T . . . TT Washington, Oct. 26, 1916. 

Victor A. Hugo: 

Sub Lot No. 98, Square 512, is charged upon the books of this 
office for condemnation of land for Opening a minor street under 
Acts of Congress approved June 27, 1908. 


Dollars 


Cts. 


Amount of benefits assessed by U. S. Marshal s Jury. 435.00 

Amount of damage allowed by U. S. Marshal’s Jury.. 

Amount due D. C..... 

Interest at 4 per centum per annum, from May 27, 1907.. 

Costs. 


Total 


Received payment, 

) 

Collector of Taxes. 
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N. B.—If this property no longer belongs to you, please return 
this notice to this office with the name of the present owner. 

WM. P. RICHARDS, 

Assessor, D. C. 


19 Assessor's Coupon. 

Book 25, Folio 192. 
Office of the Assessor, D. C. 
Special Assessment Office. 


Special Assessment for Condemnation of 
Land for Opening a minor street. 

Under Acts of Congress Approved June 
27, 1906. 


Square Lot Doll. Cts. 


Interest at 4 per cent, from 

. 19 

Costs. 

Total. 


20 


Auditor's Coupon. 

Book 25, Folio 192. 
Office of the Assessor, D. C. 
Special Assessment Office. 
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t / ^ sse f smen *' f° r Condemnation of 

Land for Opening a minor street under Acts 
of Congress Approved June 27, 1906 


Square Lot Doll. Cts. 


Interest at 4 per cent, from 
. 19 


Costs 

Total 


21 


Motion to Dismiss. 
Filed November 22, 1916. 


^ + * * 

Now comes the defendant, the District of Columbia bv counsel 

“e folSg^unds* 0 diSmi8S th6 bi “ ° f C ° mplaint herein filed 

1. That the notice by publication of the condemnation proceed- 
oHhe l7w UP m the b ' ' WaS sufficient and satisfied the requirements 

T^r i0 K Set UP in u the bil1 that the Commissioners 
of the District of Columbia are without authority to widen an allev 
into a minor street is without merit. ' ey 

3. lliat the contention that the enforcement of the assessment 

b u-n be Statute °*" limitations is without merit. 

to the Sef prnylr*" UP "° ^ ° T eqUitable ground *° entitle 

CONRAD H. SYME, 

J. F. SMITH, 

Attorneys for Defendant. 

George C. Gertman, Esq., Century Building: 

win i n 0 t .u e 1 » at ‘. he ab ? V t m ^ tion has l,een calendared and 

*ill be called to the attention of the Court on the first motion day. 
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Copy of above mailed to Geo. C. Gertman this 22d of 
November, 1916. 

P. C. RAMSDELL. 


Order Overruling Motion to Dismiss. 

Filed December 1, 1916. 

♦ * * * * * . * 

This Cause coming on to be heard upon the defendant’s Motion 
to dismiss the Bill of Complaint filed herein and exhibited against 
it, and the same having l>een argued by Counsel on each side and 
considered by the Court. 

It is, this First day of December, A. D., 1916, ordered that the 
said Motion be and the same is hereby overruled. 

WENDELL P. STAFFORD, 

Justice. 


A nswer. 

Filed December 22, 1916. 

******* 

The defendant, the District of Columbia, for answer to bill of com¬ 
plaint herein filed, says: 

1. It has no knowledge of the matters and things set forth in the 
first paragraph of the petition and neither admits nor denies the 
same but demands strict proof thereof if deemed material. 

2. The defendant admits the averments of the second 
23 paragraph. 

3 and 4. The defendant has no knowledge of the aver- • 
ments of the third and fourth paragraphs and neither admits nor 
denies the same but demands strict proof thereof, in so far as they 
are deemed material. 

5. The fifth paragraph in so far as it relates to matters of record 
the defendant believes to be true but refers to the record for accuracy. 
The defendant further says that the notice by publication in District 
Court Cause No. 962, referred to in said paragraph is the form of 
notice prescribed by law; that the notice in the manner and form 
as published satisfied the requirements of the law and that all per¬ 
sons interested in said proceedings were brought within the jurisdic¬ 
tion of the Court by said notice to the same effect as though said 
parties interested had been served with a personal summons. 

6. The averments of the sixth paragraph in so far as they relate 
to matters of law or record are believed to be true but the record is 
referred to for accuracy. The defendant believes to be true the 
averments contained in said paragraphs that the assessments therein 
referred to have not been paid and that the said assessments are car¬ 
ried on the special assessment records of the District of Columbia as 
valid subsisting liens against the lots therein referred to, with ac¬ 
cruing interest at the rate of four per centum per annum, 
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*y, a textrcsss issea sa 

Sn XrtW W Wi ™ °' "" C “ rl in “» 

24 m 8 ‘ A f. t0 t ! le eighth paragraph defendant says that the aver- 
ments therein contained are in the nature of arguments to 
which they arc not called upon to answer. 

tv* .defendant denies the averments of the 9th paragraph that the 
District Court in the cause therein referred to was without jurisdic¬ 
tion, but say that the said District Court had complete juriSon 

She°/ n !l he pers< ? n f and * he Property therein referred'to. They 
irtlier allege on information and belief that the said Hugo therein 

referred to for know ! ed «f °[ the existence of the tax liens 

reterred to for a long time prior to the transfer of the title of the 

■ aid property to the complainant herein, and that if he at any time 

1 ghtTin that^behalf a f ai , nst the ': alidit - v of Mid liens his 

rignts in that behalf, if such had ever existed, were foreclosed hv 

lapse of time, and that the complainant herein and his succeLre 
in the title are likewise so foreclosed. successors 

10. The averments of the tenth paragraph are argumentative and 
do not admit of answer save of an argumentative character except¬ 
ing so far as they relate to matters of record. As to these’ the de¬ 
fendant refers to the record for accuracy, hut the defondant’disputes 
the proposition of law therein stated as to the sufficiency of the 
publication of notice in said District Court Cause No. 692 and de- 
endant says that if the allegations therein contained as to”the man 
ner and form of publication are sustained by the record that never 
the '? 8 . tal *? ld n «tices as alleged in said paragraph to have been 
published satisfies the requirements of the law and of the order of 
the Court therein referred to. The defendant says that the 
2o said Court by an order passed in immediate succession to the 
order of publication therein set forth recognized ratified and 
confirmed the publication of the copy of the said ordw as teine ffi 
conformity with the terms thereof. Further, that the Court predi- 
cated its jurisdiction in terms upon the said order of publication as 
published. That the Court then and there assumed junsdiction fver 
the person and property involved in said proceedings- that no 
protest or issue with respect to jurisdiction wL at anytime rlisrf 
during the course of said proceedings; that the final‘judgme^f 

the Court in the said proceedings was conclusive in tlj premises of 
every material matter in the case. premises ot 

11 and 12 The averments of the 11th and 12th paragraphs relate 

to answer- 3 ^ ar « uments " hich ‘he defendant is nft obliged 

.. 43 / The thirteenth paragraph presents no question upon which 
the issue of fact can be raised; and having sufficiently^ answered 
defendant prays to be dismissed with costs. 

OLIVER P. NEWMAN 
LOUIS BROWNLOW' 

C. W. KUTZ, 

Commissioners, D. C. 
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Decree Canceling Taxes and Removing Cloud. 

Filed May 2, 1918. 

******* 

This Cause came on to l>e heard at this term and after due con¬ 
sideration thereof it is adjudged that the plaintiffs are en- 
26 titled to the relief prayed as no legal defense thereto in law 
is pleaded in the Answer—the matters set forth in the de¬ 
murrer and previously adjudicated by the Court not being reviewed 
it is, therefore, by the Court this 2nd day of May, A. D^, 1918, ad¬ 
judged, ordered and decreed that the assessment of $757.50 and 
interest thereon against Lot 97, and the assessment of $435.00 and 
interest thereon against Lot 98, both in Square 512, carried on the 
tax records of the defendant, for the opening of a minor street in 
said square, are hereby canceled and the clouds on said property 
created by said assessments are hereby removed; this decree being 

with costs against the defendant. omnAWQ 

F. L. SIDDONS, 

Justice. 

From this decree the defendant in open Court notes an appeal to 

the Court of Appeals of the District of Columbia. 

FF F. L. SIDDONS. 

Justice. 


Designation of Record. 

Filed May 22, 1918. 

******* 

The Clerk will please make a transcript of the following papers for 
record on appeal in the above entitled cause. 

Original petition. Oct. 28, 1916.^ 

27 Motion to dismiss. Nov. 22, 1916. 

Order overruling motion to dismiss. Dec. 1, 1916. 

Answer. Dec. 22, 1916. 

Stipulation. 

Final decree. Mav 2nd, 1918. 

CONRAD H. SYME, 

J. F. SMITH, 

Attorneys for Defendant. 


Assignment of Errors. 

Filed June 6, 1918. 

******* 

1 The Court erred in holding that the order of publication, passed 
by the Court in District Cause #692, required its publication in all 
four of the newspapers designated therein ten days before return day. 
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f J; 3 h .l Co "-'? erred in holdln « th at hs lack of publication in all 
Sonant neW8paperS ,e " dayS ] * {0Te retur " da y a juris- 

3. The Court erre<l in holding that the notice as published did not 
follow the requirements of the law. 

n J r T, he 9* ,rt erred in holding that the notice as published did 
not follow the requirements of the order of publication 

;!• ' ,e tourt erred in overruling the motion to dismiss, 
petitimi herein Rni “"" K t,le relief P ra >’ ed for in the original 

CONRAD II. SYME, 

J. P. SMITH, 

Attorneys for the Defendant. 
Stipulation. 

Filed June 14, 1918. 


For the purpose of the submission to and determination bv the 

Court of the subject matter of the Hill, it is hereby stipulated between 
the parties as follows: 

tric^CourtCa^No.S 8 ^ " ere e " tered by the Co ” rt W* 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

District Court, No. 692. 

In Re The Opening of a Minor Street in Square 512, in the District 

of Columbia. 

Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to the provisions of Sections 1608 et seq of the 

oronrhuirm"'* fOT th ® D ' strlc ‘ of Columbia and “An Act Making ap- 
£T,’ at ° nS , to provld ,® for the expenses of the District of Columbia 
for the fiscal year ending June 30th, 1907, and for other purposes 
approved June 27th 190?” have filed a petition in this courfprTyiTg 
the condemnation of the land necessary for the opening of a Minor 

CohfmK^ r0ni St ' to oth St > m Square No. 512, in the District of 
Columbia, as shown on a map or plat filed with said petition, as part 

SeTirrl P tT, ng ’ ’ that 8 - j “ ry of , rtve judicious, disinterested 
. related to any Person interested in these proceedings and 

t h e T Q, n ' 1Ce , or em P' o yment of the District of Columbia or of 

n ? aumnioned by the United States Marshal for the 
District of Columbia to assess the damages each owner of land to be 

ma J suahun by reason of the opening of the aforesaid minor 
street, and the condemnation of the land necessary for the purposes 
thereof, and to assess the benefits resulting therefrom including the 
expenses of these proceedings, as provided in and by the Code S and 
Act of Congress heretofore referred to. It is, by tin; Court this 7th 
3—3192a 


L 
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day of September Ordered that all persons having any interest in 
these proceedings lie, and they are hereby, warned and commanded to 
appear in this court on or before the 24th day of September A. I). 
1900, at 10 o’clock A. M. and continue in attendance until the Court 
shall have made its final order ratifying and confirming the award of 
damages and the assessment of benefits of the jury to be em- 
20 paneled and sworn herein; and it is further ordered that a 
copy of this notice and order be published once in the Wash¬ 
ington Law Reporter, and once in the Washington Evening Star, 
Washington Post and the Washington Times, newspapers published 
. in said District, before the said 24th day of September, A. D. 1906. 
It is further ordered that a copy of this notice and order be served by 
the United States Marshal for the said District, or his deputies, upon 
such of the owners of the fee of the said land to lie condemned herein 
as may be found bv the said Marshal or his deputies, within the Dis¬ 
trict of Columbia, before the said 24th day of September A. D. 1906. 

Bv the Court, 

ASHLEY M. GOULD, 

Justice” 

“In the Supreme Court of the District of Columbia, Holding a 

District Court. 

District Court, No. 692. 

In Re The Opening of a Minor Street in Square 512, in the District 

of Columbia. 

Upon the consideration of the petition of the Commissioners of the 
District of Columbia, filed herein, and it appearing to the Court that 
the notice heretofore ordered herein has been duly published and that 
a copv of said notice has lieen duly served upon such owners of the fee 
of the land as were found by the Marshal within the District of 
Columbia, it is, on motion of Counsel for the said Commissioners, 
this 24th day of September, A. D., 1906, Ordered: That the Marshal 
summon a jury of five judicious, disinterested men, not related to 
any person interested in these proceedings and not in the service or 
employment of the District of Columbia or of the United States, to be 
empaneled and sworn by the Court on the 3rd day of October A. D. 
1906, at 10 o’clock A. M., to assess the damages each owner of land 
to lie taken may sustain by raison of the opening of a Minor Street 
from 4th street to 5th street in Square 512 in the District of Colum¬ 
bia, and the condemnation of the land necessary for the purpose of 
such opening; and to assess the lienefits resulting therefrom, includ¬ 
ing the expenses of these proceedings, in accordance with the pro¬ 
visions of Sections 1668 et seq. of the Code of Laws for the District of 
Columbia ami “An Act Making appropriations to provide for the ex¬ 
penses of the District of Columbia for the fiscal year ending .June 
30th, 1907, and for other purposes, approved June 27th 1906”. 

Bv the Court, 

HARRY M. CLABAUGH, 

Chief Justice” 
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30 "I„ the Supreme Court of the District of Columbia, Holding a 

District Court, 

District Court, No. 692. 

In Re The Opening of a Minor Street in Square 512, in the District 

ol Columbia. 

The Marshal having summoned Eugene J. Tighe Thomas M 

BardeiV °Barnard, William M. Somerville and John D 
Bartlett as a jury in the above entitled cause as directed by an order 
passed herein on the 24th day of September, A. 1) 1906 and the 

U^Vr.'i"* ae< ‘ epted , thv said i ur >' a* qualified, and having admin 
^ d >° ,tll ' nl ® n 111 accordance with the provisions o/sections 

whic., 6 t,T q - 01 "1 Code af . Uws for the of Columbia under 

>nst.tuted it is by the Court this 3d day of 

•WTiffl “rast JrcbK&'a t 

Kr !he‘d!S„ y S'ziz;!™ ln L 

By the Court, 

JOB BARNARD, 

Justice.” 


‘In the Supreme Court of the District of Columbia, Holding a 

District Court. s 

District Court, No. 692. 

In Re The Opening of a Minor Street in Square 512, in the District 

of Columbia. 

Coining 0 " J f ! he l’ et 'I* oners , the Commissioners of the District of 
Columbia, and it appearing to the Court that tl , • ,• 1STncl ot 

ceptions have been fifed to fe,e verfietT.. '° ns ° r **: 


. .-Jye been fifed to uie vwdict of the jury i^froft^Mid 1 

idem on the 8th day of February, A. 1). 190?' it i 8 by the Court 
’ of Mareli A M 1007 n_j_— j .1 0 ul '.W»Ult 


filed 


this 27 day of March A 1) 1007 n 1 ' n ‘’ !‘ is W the Court 

silt 0 "t^arihef wH ™ ' h ° S 

«he d e,venth line 

firmed, and it is further Ordered, .fudged 2 Decreed “hat'the 
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land mentioned and described in these proceedings as neces- 
31 sarv for the opening of a Minor Street in Square 512, be and 
the same is hereby condemned for the aforesaid purpose. 

Bv the Court, 

JOB BARNARD, 

Justice” 

Second. That the Bill and the Answer rai>*e only questions of law, 
the determination of which rests upon the Statute involved and the 
aforesaid decrees ; the allegations of fact in the Bill and Answer being 
considered as true. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 

C. H. SYME, 

J. F. SMITH, 

Attorneys for District of Columbia. 


32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 31, 
both inclusive, to lx* a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 34694 in Equity, wherein Charles 
Schafer et al. Ac., are Plaintiffs and District of Columbia, a Municipal 
Corporation, is Defendant, as the same remains upon the tiles and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of June, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3192. District of Columbia, a municipal corporation, appellant, vs. 
diaries Schafer et al. Court of Appeals, District of Columbia. Filed 
Jun- 18, 1918. Henry W. Hodges, clerk. 
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IN THE 

Ipmrt of j|ppoals, Jji&frict of ^olumbia. 

OCTOBER TERM, 1918. 

No. 3192. ■ 

• f 

DISTRICT OF COLUMBIA, a Municipal Corporation, 

Appellant, 

vs. 

CHARLES SCHAFER, ALBERT SCHULTEIS, Trustees 
for Oriental Building Association, No. 6. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR THE APPELLANT. 

This is an appeal from a decree of the Supreme Court of 
• the District of Columbia, sitting in equity, cancelling certain 
special assessments for the opening of an alley in Square 522 
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in the District of Columbia, said assessments being the re¬ 
sult of a proceeding in the District Court for the opening of 
the alley, undertaken in the provisions of section 1008 seq. 
of the Code. * 

Section 1008 F of the Code provides “That the said Court 
shall cause to l>e published notice of not less than ten days 
be given that the finding of said proceedings by advertise¬ 
ment in such manner as the Court shall prescribe, which 
notice shall warn the persons having any interest in the pro¬ 
ceedings to attend the Court at a day to be named in said 
notice and to continue in attendance until the Court shall 
have made its final order ratifying and confirming the award 
of damages and the assessment of benefits of the jury.” 

The Court (R., (i) on the 7th day of September, 1900, 
ordered a notice in accordance with this provision which 
provided “That a copy of this notice and order Ik,* published 
once in the Washington Law Reporter and once in the Wash¬ 
ington Evening Star, the Washington Lost and the Wash¬ 
ington Times, newspapers published in said District before 
the said 24th day of September, A. D. 1900.” 

The record shows that this notice was published in the 
papers named on the following days (R., 8): 

The Evening Star, September 10, 1900. 

The W ashington Law Reporter, September 14, 1900, 

The W ashington Post, September 17, 1900. 

The W ashington Times, September 21, 1900. 

The complaint of the bill is that this publication did not 
comply with the provisions of the law requiring public notice 
of not less than ten days be given. 

A motion to dismiss the petition was overruled and a final 
decree subsequently to be taken, prayed in the bill and can¬ 
celled the assessment complained of on the ground of the 
want of jurisdiction of the person. 










ARGUMENT. 

Section 1608 requires that “The Court shall cause to be 
published notice of not less than ten days be given by ad¬ 
vertisement in such manner as the Court shall prescribe.” 
I he ( ourt ordered that the notice be published in the Wash¬ 
ington Evening Star, the Washington Law Reporter, the 
Washington Post, and the Washington Times “before the 
said 24th day of September.” If the Court had limited the 
requirement ol publication to the Evening Star there could 
he no question as to the sufficiency of the notice for the 
reason that it was published on September 10, 1908, fourteen 
days before the return. Can it be successfully contended that 
the notice published in the other papers mentioned rendered 
it insutHcieiii ? It was obviously the design of the parties re¬ 
sponsible for the form of publication to cause a more ade¬ 
quate notice by publishing it in a serial form in the several 
papers mentioned, namely on September 10, September 14, 
September 17, and September 21. 

The order of the Court did not require ten days’ notice in 
cdl of the newspapers mentioned therein. It is, therefore, 
submitted that the notice as published satisfied the require¬ 
ments of the law and also satisfied the requirements of the 
order of the Court. In order to sustain the contention of 
the complaint it is necessary to read into the order of the 
Court something which the Court did not see fit to put there, 
perhaps with the design of leaving the sequence of adver¬ 
tisements to the parties conducting the proceedings. These 
parties used their discretion in a manner calculated to give 
a more adequate notice than if publication was had on the 
same day in all of the newspapers, and the notice as pub¬ 
lished satisfied the requirements of the law. 

Moreover, on the twenty-fourth day of September, the 
return day of the notice, passed an order (R., 18) reciting 
And it appearing to the Court that the notice heretofore 
ordered herein has l>een duly published.” 
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This recital in the order of September twenty-fourth con¬ 
stituted a recognition of the notice as published as being in 
conformity with the terms of the order of September tenth. 
The following citations are pertinent: 

Paige and Jones on “Taxation by Assessment,” section 
763, thus states the general doctrine on this proposition: 

“It is frequently provided by statute that so many 
‘days’ notice must* be published. It is generally held 
that this does not mean publication for each day for 
the specified number of days, but that such a statute is 
satisfied by a single publication for the requisite num¬ 
ber of days before the step in the assessment pro¬ 
ceedings for which notice is to be given. Thus, a 
• statute requiring ‘at least sixty days’ notice’ has been 
held to mean that the period of sixty days must elapse 
after the publication of the notice before the perform¬ 
ance of the act of which notice is to be given. Ac¬ 
cordingly, giving notice once a week for nine con¬ 
secutive weeks was held to be a compliance with the 

statute.” . 

See also Lewis on Eminent Domain, section 

579 (3d ed., bot. p. 1026). 

In Central Savings Bank of Baltimore vs. Mayor and City 
Council of Baltimore (71 Md., 515), where the commis¬ 
sioners for opening streets had made their assessments for 
l)enefiU and damages for the extension and widening of 
Douglass street, Baltimore, and a motion was made to quash 
the proceedings on the ground of insufficiency of the notice, 
the court said, page 518: 

“The act of assembly expressly requires that before 
anv ordinance shall be passed for opening, extending 
or widening a street in the city of Baltimore, sixty 
days’ notice of an application for its passage shall 
lie given in two of the daily newspapers of the city. 
The power to pass the ordinance depends upon the 
performance of this condition. In this case the hrst 
publication of the notice was more than sixty days 
before the passage of the ordinance. The statute 
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does not direct that the notice shall be published any 
specified number of times; it merely requires that it 
shall be given. A notice may be given once, twice 
or a dozen times, and it may be repeated at distant 
intervals,' but it is difficult to infer that it must be 
repeated, from the mere requirement that it shall be 
given. The statute prescribes a limitation under 
which the legislative power of the mayor and city 
council is to be exercised. If it were possible for us to 
change the terms of this limitation we should be 
met with a very serious difficulty, when we attempted 
to define the extent to which we should carry the 
change. Should we say that the notice should be 
published ten, twenty or thirty times , or should we 
say that the number of publications should be deter* 
mined by the judgment which we might form of the 
exigencies of the particular case? * * * In the 

present case the notice ivas published a number of 
times; but the interval between the last publicalion 
and the passage of the ordinance ivas less than sixty 
days. Repetitions of the notice were reasonable, as 
they gave it greater publicity.” (Italics ours.) 

In Drainage District vs. Campbell (154 Mo., 151), the 
court, after stating the general rule that the provisions of 
the law in condemnation cases must be strictly complied 
with, in response to a contention that the notice was not 
published for fifteen days before the time at which the 
parties were notified to appear before the court, under a 
statute which authorized commissioners to proceed “on giv¬ 
ing fifteen days’ notice,” said: 

“The time specified in the notice at which defend¬ 
ants were notified to appear before the judge was 
August 24, 1896, while its first insertion in the news¬ 
paper was on August 7, 1898, and thereafter weekly 
until the 21st of that month, when it was published 
for the last time. There was, therefore, seventeen 
days’ notice, including the day of its first insertion 
in the paper, and excluding the 24th, the day upon 
which the application was heard. It was only neces¬ 
sary that fifteen days intervene between the first ap- 
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plication and the time fixed for hearing the applica¬ 
tion, while, as has been said, there were seventeen 
da vs.’’ 

4 / 

To like effect are: 

The Mayor and City Council of Baltimore, the Little 
Sisters of the Poor, 56 Md., 400. 

Philadelphia, Wilmington and Baltimore Railway 
Company vs. Shipley, 72 Md., 90. 

Harris B. Newman, 71 Kansas, 325. 

German Banks vs. Stumpf, 73 Mo., 311, 314. 

% # 
It is submitted the decree of the court below should he 
reversed. 

CONRAD H. SYME, 

JAS. FRANCIS SMITH, 

Attorneys for D. C. 


( 38362 ) 














